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A MESSAGE FROM THE JUDGE ADVOCATE GENERAL 





This issue of the JAG Journal is for Reserves, by Reserves. Every article in it is written 
by a Reserve on inactive duty. I am sure all Reserves know Hugh Howell from Atlanta, the 
author of the first article. All Texans at least know Harold Wren with whom I had the pleasure 
of chatting at Southern Methodist not long ago. Hank Dietz, a Professor of Law at Santa 
Clara, is a friend to all Navy lawyers. Carl Paul now with NASA spent a good many fruitful 
years on active duty with us and has since gone on to a second career in the government with 


NASA. Whitey Albright, a general practitioner, is to my personal knowledge an expert in the 
subject on which he writes. 


We in JAG are mighty pleased and mighty proud that these Reserves have taken time to 
share their experiences with all of us. We hope that the rest of you Reserves in the field will 
be inspired when you read the words of your colleagues to make a contribution in your own 
specialty. You have the kind of experience we like to hear about. The JAG Journal is truly 
an “All Hands” magazine. It should never be forgotten that nearly half of our active duty 
law specialist strength is made up of Reserve officers. Fhey too have recently been urged to 
make contributions to this, our professional journal. 


You Reserves on inactive duty might be interested to know that the Bureau has recently 
authorized two Reserve Law Seminars in fiscal year 1963. The first will be held in Pensacola, 
Florida, in the first two weeks of February and the second in San Diego in June. It has been 
my policy to move the situs of these seminars around a bit so that you may have the opportunity 
to see different parts of the country and different parts of the Navy at the same time. I am 
sure the Navy in Pensacola and San Diego will both welcome you and make arrangements for 
you to partake of some experience with the operating forces. One note of warning—these 
seminars are limited to the first 100 officers accepted, so get your applications in as soon as the 
dates are given to you by your local program officer. I hope I'll be seeing many of you at 
each seminar. I wouldn’t miss one of them. 
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THE OPPORTUNITY OF THE NAVAL RESERVE 
OFFICER TO SERVE HIS COMMUNITY 


CDR HUGH H. HOWELL, JR., USNR-R* 


ITH THE CONCLUSION of the foot- 
Wii season and the various bowl games, 

alumni of the playing colleges most likely 
abandon their role of “one man Chambers of 
Commerce” but we Naval Reserve Officers, mem- 
bers of an unchartered Alumni Association,* 
continue to boost the Navy and take a very ac- 
tive interest in Naval officers as related to our 
own community. 

True, while in the service on active duty we 
probably were among the gripers who com- 
plained about the food or the lack of an inner- 
spring mattress. Now, we find ourselves ad- 
vocating these things and boosting the Navy in 
our communities. 

In any given community, the sum total of ex- 
perience, wisdom and training of the Naval Re- 
serve officer is astounding. Most all of us, either 
by some vague design or by deliberate activity, 
are keeping informed of current affairs, direc- 
tories and legislation. We, in turn, can properly 
advise and counsel with our neighbors on mat- 
ters regarding the Navy, current legislation and 
Naval Reserve matters. Whether we intend to 
or not, we find ourselves keeping informed and 
“in the know” and in a position to serve our 
communities by being advised regarding Naval 
Reserve matters. 

As an officer in the Naval Reserve and as a 
practicing attorney in a community, each of us— 
by merely looking about and relating current 
military and political happenings—have oppor- 
tunities daily to serve our Country, our Navy, 
the Navy Reserve and our community. Re- 
cently, the Chief of the Bureau of Naval Per- 
sonnel said “I think all of us need to think less 
about shorter hours of work and longer vaca- 
tions and a great deal more about our respon- 
sibilities to our Country.” ? The more one thinks 


*Commander Hugh H. Howell, Jr., USNR-R, holds the A.B. degree 
from the University of Georgia and the LL.B., LL.M. and J.D. 
degrees from the John Marshall Law School. He is Commanding 
Officer of Naval Reserve Law Company 6-6, Atlanta, Georgia, Na- 
tional Vice-President of the Naval Reserve Association for Legisla- 
tion, President of the Fulton-DeKalb Council of the Navy League 
of the United States and is Sixth Naval District President of the 
Naval Reserve Association. Commander Howell is a member of the 
Atlanta, Georgia Bar. 

- Look, September 11, 1962, p. 18. 

. Address by Vice Admiral William R. Smedberg III, USN, on Oc- 
tober 4, 1962, at the Naval Reserve Association Luncheon at New 
Orleans, Louisiana. 
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of this, the more he is inclined to strongly agree 
with Admiral Smedberg’s conclusion “that 
[this] is now and will remain for a long time 
the biggest and most crucial job for all Amer- 
icans.” 

Serving our community? What is our com- 
munity? In this space age our community ex- 
tends from our own residential neighborhood to 
the entire known world. We must keep this 
foremost in our thinking and planning our own 
as well as our Country’s destiny. 

With the newspapers telling of new legislation 
by Congress or new Congressional inquiries into 
various military activities, such as the military 
posture hearings conducted by Congressman F. 
Edward Hébert’s sub-committee No. 3 of the 
House Armed Services Committee, each Naval 
Reserve Officer has his own thoughts—based on 
years of experience and training. In our com- 
munities we hear many questions asked as well 
as the usual number of sure-fire solutions by the 
ones who really have not thought through the 
problem and possible consequences. By an ac- 
tive, thought-out and informed interest, we can 
make our thoughts known to those who write our 
laws. We are fortunate in having such repre- 
sentative groups as the Naval Reserve Associa- 
tion, the Navy League and the Judge Advocates 
Association speak for us. Some say these are 
the Alumni Associations. In fact, they are seek- 
ing our own views based on our experience, ed- 
ucation and training—views which can be pre- 
sented in an organized form to our Congressmen 
and Senators. As Naval Reserve officers, as 
Legal Specialists, and as practitioners, we can 
aid our communities greatly in active participa- 
tion with these various reserve and service or- 
ganizations in our field of legislation. On check- 
ing around, we find the Reserve Officer as a good 
sounding board for legislative suggestions by 
members of our community. The American Bar 
Association’s Committee on Members in the 
Armed Forces does a tremendously effective job 
here. 

The Berlin recall revealed the ability and, 
equally important, the willingness of the Naval 
Reserve officers to respond immediately and to 
perform superbly. By our active participation 
and interest in the Naval Reserve as well as the 
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many civic and service clubs of our community, 
by keeping ourselves prepared, we serve our 
community, the Naval Reserve, the Naval Es- 
tablishment and most importantly, our great 
Country. 

Almost every community is supported by 
some Naval activity. Some, Naval Air Sta- 
tions, others, Supply Depots, or maybe a Naval 
Base or District Headquarters Staff. Some are 
removed geographically from a regular or re- 
serve Naval activity but receive splendid sup- 
port from the Naval District Headquarters. 
Each Naval Reserve officer can serve his com- 
munity by actively cooperating with and sup- 
porting that Naval Reserve activity in his com- 
munity. Participation by the Navy lawyer in 
the Naval Reserve Law Company program in 
his community offers an extremely effective 
means of serving one’s community. These law 
companies are usually small groups in compari- 
son to the other Naval Reserve units. Com- 
posed of a combination of lawyers, the law 
companies can give valuable assistance to base 
commanders, executive officers, personnel and 
legal officers—in an informal way—in discuss- 
ing problems the regular establishment is exper- 
iencing with local communities and with its men. 
Being a group of lawyers who are usually in- 
fluential in any given community, assistance 
might be given to the regulars who can, in turn, 
reciprocate and assist in the neighbor Reserv- 
ist’s problems. The Training Center Com- 
manders are a wonderful and cooperative group 
of dedicated officers who are serving our coun- 
try and, in turn, our community. They help 
us. Wecan and should help them. Many feel 
the officers of a Law Company sometimes act 
as a “buffer” between Navy and local officials. 
Not only can this be so as to problems concern- 
ing apprehension of law violators, but in estab- 
lishment of local policy and methods of handling 
other situations as well. The officers of a law 
company can bring the two together, and since 
they have a close connection with both ways of 
life, they can offer valuable suggestive solutions. 
In many communities, the law companies work 
hand in hand with the Training Center Com- 
manders. It is amazing to learn just how co- 
operative these Training Centers and Com- 
manders are once they become aware of local 
policies and problems. By actively supporting 
their Training Centers, Reserve Officers are 
serving their communities as well as the Navy. 

In actuality, the Naval Reserve Law Com- 
panies are becoming an “adjunct” to the sur- 
rounding Naval establishments. It is becoming 
more and more a vital “department” for base 
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officers to call upon when needed. 

Thus far we have said we, as Naval Reserve 

officers, can serve our communities by: 

1. Keeping ourselves and our community informed on 
matters pertaining to the Navy and National 
Defense. 

2. Actively supporting or opposing legislation 
through an orderly and planned participation in 
such organizations as the Naval Reserve Associa- 


tion, Navy League and the Judge Advocate’s As- 
sociation. 


8. Keeping ourselves mentally, physically and actively 
well prepared. 


4. Actively supporting our local Training Centers, 
Air Stations or other Naval Activity. 

5. Membership participation in Naval Reserve Law 
Company program. 

Our country and our community can count 
on the Naval Reserve officer in time of crisis. 
It has been shown that exceptionally few asked 
for special consideration when they were called 
to serve in the capacity for which they have pre- 
pared themselves. The splendid performance of 
the Naval Reserve can be attributed to four 
basic factors: 

1. Excellent planning, support and administration 


of the Naval Reserve Program by the Navy De- 
partment. 


2. The current 2 x 6 program augmented by the Naval 
Air Reserve 6 months program. 


3. The TAR program as presently constituted. 

4. The Naval Reservist himself. This means you, 

me and our neighbor in our community. 

Under current legislation, almost all of the 
young men in our community are subject to some 
military training. It is in the field of recruiting 
that each of us can serve our community as well 
as the Navy. Surprisingly, so very many of our 
neighbors are seeking our advice as to their son’s 
military obligations and asking many element- 
ary questions regarding “today’s military.” 
These are questions to which they deserve an- 
swers before sending their sons off to serve an 
obligated tour of active duty. Equally surpris- 
ing is how all of us in our daily activities in the 
community are really in the proverbial glass 
house for public inspection and are considered 
representative of what the Naval Reserve is. 
Our own personal conduct is under close scru- 
tiny—the Naval Reserve is on trial. Probably 
all of us have put on our uniforms for a Reserve 
drill and suddenly become aware of the fact that 
we are walking a little more erect, extending 
a few more courtesies and exemplifying a little 
bit more of those things we associate so closely 
with our indoctrination training and active duty. 

In uniform or in civilian clothes, each of us 

(Continued on page 16) 
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-OURT- MARTIAL JURISDICTION OVER 
NAVAL RESERVISTS 


CDR HAROLD G. WREN, USNR-R* 


RIAL BY COURT-MARTIAL necessarily 

fails to provide the accused with all the Con- 

stitutional guarantees of a civilian trial. In 
subjecting a reservist to such jurisdiction, the 
Navy balances the protection of the civilian- 
sailor against the maintenance of military 
discipline. 

Article 2(1) of the Uniform Code of Military 
Justice’ makes all “persons lawfully called or 
ordered into, or to duty in or for training in, 
the armed forces,” subject to court-martial 
jurisdiction. So long as the reservist is on 
active duty at the time of the commission of the 
offense and at the time of trial, there is no 
question that the Navy has jurisdiction. Prob- 
lems arise when he is on inactive duty (1) at 
the time of the commission of the offense, (2) 
at the time of trial, or (3) at both such times. 


I. JURISDICTION AT TIME OF 
OFFENSE 


A. ACTIVE DUTY FOR TRAINING 


Navy Regulations treat the reservist on two 
weeks’ “active duty for training” in the same 
manner as the reservist on active duty: 


When serving on active duty or active duty for 
training, reservists are subject to the Uniform Code 
of Military Justice . . . as amended; and the regula- 
tions and orders based thereon.” 

In the case of reservists performing active duty 
for training, discipline shall be administered in the 
same manner as for Regular Navy personnel, with 
such modifications as may be necessitated by the 
conditions under which these personnel serve.® 


The principal “condition” making a “modifica- 

tion” necessary is the fact that the reservist is 

on duty only for a two-week period. Hence, in 

the case of minor offenses, the punishment may 

not extend beyond the two-week period.* But if 

the offense warrants a general or special court- 

martial, the Navy may keep him on duty until 

action on his case has been completed, or his 
*Commander Harold G. Wren, USNR-R, is Professor of Law at 
Southern Methodist University School of Law. He holds the A.B. 
and LL.B. degrees from Columbia University and the J.S.D. 
degree from Yale University. 

- 10 U.S.C. § 802(1) (1958). 

. 32 C.F.R. § 713.401(a). 

. 32 C.F.R. § 713.403 (b). 


- 32 C.F.R. § 713.403 (b) (1). 
. 32 C.F.R. § 713.403 (b) (2). 
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commanding officer may recommend his dis- 
charge for cause.°® 

“Active duty for training” is occasionally dis- 
tinguished from “active duty.” It has been 
ruled that: 


Neither the Reserve commanding officer nor the 
other Selected Reservists serving as members of the 
crew will be on active duty while operating an in 
service DE, either on week-end cruises or while per- 
forming two weeks’ active training duty." 


Jurisdiction over the reservist attaches from 
the time he is required to report for active duty 
for training, because of his active status, but 
“it is preferable that the orders advise the indi- 
vidual concerned that he is subject to the 
Code.” *® Paragraph 7 of NavPers 3080 (form 
orders used for active duty for training) pro- 
vides: “While on active duty for training you 
are subject to the Uniform Code of Military 
Justice.” 


B. INACTIVE DUTY TRAINING 


A more difficult question arises with regard 
to an offense committed during inactive duty 
training, whether on the basis of one-night-a- 
week, or one-weekend-a-month. The Code pro- 
vides: 


The following persons are subject to this chap- 
ter: ... 

3) Members of a reserve component while they 
are on inactive duty training authorized by written 
orders which are voluntarily accepted by them and 
which specify that they are subject to this chapter.’ 


The reservist who commits an offense while 
traveling to and from his inactive training duty 
station would not be on “inactive duty training” 
for purposes of court-martial jurisdiction.’ 
Nor would the “weekend warrior” who commits 
an offense on the base on Saturday night. He 


6. 32 C.F.R. § 713.403(b) (3). 

7. JAG letter, JAG: 151.3 osb of 25 July 1958. 

8. Ibid. 

9. Uniform Code of Military Justice (hereinafter, U.C.M.J.), Article 
2(3)3 10 U.S.C. § 802(3). 

10. Compare JAG/D-54-11391 of 24 June 1954 (reserve officer had 
cause of action under Federal Tort Claims Act where fire extin- 
guisher dropped on his foot, fracturing two toes, since injury was 
not “incident to the service’? though accident occurred while at- 
tending reserve meeting, but before officer entered class) with 
O’Brien v. United States, 192 F. 2d 948 (Sth Cir. 1951) (reservist, 
having reported in under “weekend warrior” program, took ride 
with pilot friend with permission of base authority). 
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is subject to the Code only while actually en- 
gaged in inactive duty training. 

Standing form orders (NavPers 998) which 
order the reservists to duty for periodic drills 
over a period of time are sufficient. These 
orders are issued to all members of the Selected 
Reserve and Specialist Units,‘ when such per- 
sons become associated with such units. 

They uniformly state that addressees are sub- 
ject to the jurisdiction of the Code while on 
inactive duty training. No attempt is made to 
differentiate various types of duty. 

The Code requires that the reservist “accept” 
the orders. Acceptance would be implied by 
his reporting for duty. However, the orders 
usually contain a place for the reservist to 
acknowledge his acceptance by written endorse- 
ment. Unlike orders to active duty, these 
orders are not compulsory. The reservist does 
not subject himself to the jurisdiciton of the 
Code by refusing to comply. But his failure 
to comply may subject him to being recalled 
involuntarily.’ 

The Navy’s Regulations track the language of 
the statute: 

When engaged in inactive-duty training authorized 
by written orders from competent authority which 
are voluntarily accepted, reservists are subject to 
the Uniform Code of Military Justice provided that 
such orders expressly state that the recipient is sub- 
ject to the Code while performing inactive-duty 
training. Members of the Naval Reserve are amen- 
able to disciplinary jurisdiction during all periods 
of inactive-duty training covered by such 
orders™... 

Commanding officers of units will be responsible 
for the maintenance of discipline among personnel 
of their units when in a drill status or otherwise 
performing inactive-duty training. Commanding 
officers have authority under the Uniform Code of 
Military Justice over reservists when orders to the 
personnel concerned specify that they are subject 
to the provisions of the Uniform Code of Military 
Justice while attending drills or engaged in inactive- 
duty training and such orders have been voluntarily 
accepted by the personnel concerned.“ 


As Senator Kefauver stated at the time of the 
enactment of the Code: 


Article 2 sets forth the the persons subject to the 
code and, in general, reincorporates the provisions in 
the present law. A new provision worthy of comment 
is found in subdivision 8, which makes Reserve per- 
sonnel while on inactive-duty training subject to 





11. 32 C.F.R. § 713.351 states what commands are authorized to issue 
such orders. 

12. Cf: In re La Plata’s Petition, 174 F. Supp. 884 (E.D. Mich. 1959) 
(Marine reservist who failed to comply with orders to 45 days of 
active duty held subject to U.C.M.J.; Art. 2(3) distinguished). 

13. 32 C.F.R. § 713.401(b). 

14. 32 C.F.R. § 713.403(a). 
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court-martial jurisdiction. Under the Articles of 
War, Reserve personnel on inactive duty are not 
subject to military law at the present time. The 
Articles for the Government of the Navy, however, 
are applicable to members of the Naval Reserve when 
they are on active duty; authorized training duty, 
with or without pay; drill or other equivalent instruc- 
tions or duty or while they are in uniform. The pro- 
vision set forth in the code strikes a middle ground 
between the present lack of jurisdiction of the Army 
and the extensive jurisdiction of the Navy, but it 
was felt necessary to cut down and restrict the broad 
jurisdiction of the Navy, but it was felt unnecessary 
[sic] to retain jurisdiction over Reserve personnel on 
inactive duty under circumstances where they are 
engaging in certain types of training—notably week- 
end flight training or sea duty. Under present Re- 
serve training programs, reservists frequently par- 
take of inactive-duty training over week ends and 
during the course of that training use expensive and 
dangerous equipment. That refers to airplanes, 
tanks, and equipment of that sort. It is felt neces- 
sary that, under such circumstances, there be control 
over such training. To insure, however, that re- 
servists on inactive duty are not generally subject to 
courts-martial, this provision has been carefully 
drafted so that it will apply only when reservists are 
authorized to undertake such training by written 
orders which are voluntarily accepted by them and 
which specify that they become subject to the code. 
Some Reserve groups were alarmed that this would 
make them subject to the code when they attended 
monthly meetings or wore their uniform. The juris- 
diction is not intended to cover such occasions, and 
will not cover them, both because of the requirement 
that the orders be voluntarily accepted and because 
no such acceptance will be requested except in con- 
nection with duty which involves the use of dangerous 
and expensive equipment .... 

I wish to make it clear that reservists wearing their 
uniforms in a period of training or attending a course 
or a lecture, or something of that kind, are not in- 
tended to be covered by the code. It is intended that 
they be covered by the code only when they report for 
duty involving the use of dangerous equipment, such 
asanairplane.... 

Paragraph (3) is adopted from 34 U.S.C., section 
835. The requirement that there be written orders 
is added for two reasons. First, the applicability of 
this code to personnel on inactive-duty training is 
desirable only with respect to certain types of train- 
ing, such as week-end flight training, and the written 
orders will be used to distinguish the types. Secondly, 
the orders will be notice to the personnel concerned. 


[After being asked if the jurisdiction would 


be limited to flight duty, the Senator con- 
tinued :] 


I would not like to limit it to air flight duty. I 
should say sea duty or duty requiring the use of 
dangerous and expensive equipment. However, I 
should say it would be principally air flight duty and 
seaduty.... 
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[I]t is my information and I am sure the represent- 
atives of the Army, the Air Corps, and the Navy 
have so testified; that the Army did not expect ‘to 
use it at all, or certainly not in the instances to which 
the Senator has referred; that the Air Corps expects 
to present written orders and to ask for their accept- 
ance only in the use of airplanes in flight duty, and 
the Navy only in the case of sea duty.* 

From an administrative point of view, it 
would be next to impossible to confine the is- 
suance of inactive duty training orders to per- 
sonnel engaged in flight or sea duty. The Navy 
has never attempted to restrict the issuance of 
orders to these persons. Senator Kefauver 
apparently believed that the requirements that 
the orders contain a statement that the reservist 
shall be subject to the Code, and that he accept 
the orders, would cause their issuance to be con- 
fined to those engaged in flight or sea duty, 
these being the only personnel who would nor- 
mally handle dangerous or expensive equipment. 
Should Congress have desired this result, it 
would have been a simple matter to draft a 
statute so confining the Code’s application. 

Had the statute been so drafted, or if the 
present Article 2(3), despite its “plain mean- 
ing,” were construed to apply only to these re- 
servists, several important areas where military 
jurisdiction might be desirable would be left 
uncovered. 

Some Reserve units, such as intelligence 
units, handle highly classified documents. 
While these are not “dangerous or expensive 
equipment” in the usual sense, the possibility 
of harm should such a reservist accidentally or 
wilfully disclose the contents of such documents, 
might be far more harmful to the nation than 
the misuse of “dangerous or expensive” equip- 
ment. 


II. JURISDICTION OVER THE AC- 
CUSED AT TIME OF TRIAL 
A. KEEPING THE ACCUSED ON ACTIVE 
DUTY 
For the accused to be subjected to trial by 

court-martial, there must be jurisdiction over 
him at the time of trial as well as at the time 
of the offense. A reservist on active duty for 
training who commits a major offense may be 
kept on active duty for purposes of trial.?* 
Since the reservist may perform such duty some 
distance from home, it is often impractical to 
have him return home, only to be later trans- 
ported back to the place where he was perform- 
ing active duty for training, for purposes of 
trial. 


15. 96 Cong. Record, Pt. 1, 1356-7. 
16. 32 C.F.R. 713.403 (b) (2). 





Moreover, the Navy may lose jurisdiction if 
it releases the accused prior to the commence- 
ment of the court-martial proceedings.’? But, 
“once court-martial jurisdiction attaches, it con- 
tinues until appellate processes are completed, 
despite the accused’s intervening honorable sep- 
aration from active duty.” #8 


B. RECALLING THE ACCUSED TO ACTIVE 
DUTY 
In a few cases, the Navy has sought to get 
jurisdiction over the accused by recalling him 
to active duty. Prior to the enactment of the 

Code, the Second Circuit held that one who had 

been released to inactive duty in the Fleet Re- 

serve “could lawfully be recalled to active duty, 
nothing in the statute or legislative history indi- 
cating that a call to active duty solely for pur- 
poses of court-martial proceedings is not 
permissible.” *° 

The Ninth Circuit has rejected this view in a 

case *° involving one who had completed thirty 
years in the Navy as an enlisted man, and had 
been retired. He was convicted by a civilian 
court for offenses committed several years after 
his retirement. Following his conviction, he 
served his sentence in the Washington State 
Penitentiary, and upon release, the Navy re- 
called him to active duty under a statute *! giv- 
ing it power to recall retired enlisted men in 
time of war or national emergency. The Fed- 
eral District Court granted a writ of habeas 
corpus, saying: 

Can it be contended in good faith that awaiting 
trial by court-martial or making application for un- 
desirable discharge because of an offense committed 
years after separation from active service and unre- 
lated to the naval forces, activity or business, was a 
type or category of duty contemplated by Congress 
when the Secretary of Navy was authorized to recall 
retired enlisted men into active service for such duty 

17. See U.S. ex rel. Boscola v. Bledsoe, 152 F. Supp. 343 (N.D. Wash. 
1956) aff’d, 245 F. 2d 955 (9th Cir. 1957); but see U.S. ex rel. 
Pasela v. Fenno, 167 F. 2d 593 (2d Cir. 1948) cert. dismissed per 
stipulation of counsel, 335 U.S. 806 (1948). 

18. United States v. Robertson, 8 U.S.C.M.A. 421, 423, 24 C.M.R. 231 
(1957), relying on United States v. Speller, 8 U.S.C.M.A., 24 
C.M.R. 173 (1957), (“While it is true that when a serviceman’s 
relationship with the military service has been terminated and he 
reverts to his civilian status, the service to which he belonged has 
lost jurisdiction to initiate criminal proceedings against him, it 
does not follow that matters in the process of appeal must be 
dismissed.”’) 

19. U.S. ex rel. Pasela v. Fenno, 167 F. 2d 593 (2d Cir. 1948), cert. 
dismissed per stipulation of counsel, 335 U.S. 806(1948). 

20. U.S. ex rel. Boscola v. Bledsoe, 152 F. Supp. 343 (N.D. Wash. 
1956), aff'd on basis of District Court’s opinion, 245 F. 2d 955 
(9th Cir. 1957). U.S. ex rel. Smith v. Thomas was tried with the 
Boscola case, the only differences between the two cases being (1) 
Smith was in the Fleet Reserve rather than on the retired list and 
(2) Boscola was charged with carnal knowledge and Smith with 
manslaughter. Both were retired when tried and convicted. The 


court made no distinction in handling the two cases together. 
21. 10 U.S.C. § 6482 (1958), formerly, 34 U.S.C. § 433. 
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as they might be able to perform. The court believes 
not.” 


Similarly, a reservist may not be called (or 
recalled) involuntarily solely for the purposes of 
trial by court-martial. But this does not mean 
that the reservist cannot be called to active 
duty and tried for an offense, where the call to 
duty is for a valid purpose. For example, in one 
case, the accused had enlisted in the Ready Re- 
serve of the Marine Corps. He consistently 
failed to report for inactive duty training. The 
Marine Corps then ordered him to 45 days’ ac- 
tive duty for training, in accordance with 10 
U.S.C. Sec. 270. When he failed to comply with 
these orders, he was taken into custody. The 
Federal District court denied the writ of habeas 
corpus. He was subject to the jurisdiction of 
the Code since he was ordered to active duty. 
Article 2(3) “does not apply to reservists who 
are called to active duty training.” 

Should the reservist volunteer for such recall, 
he may be tried by court-martial for an offense 
committed on active duty at a prior time.” 


C. TRYING THE ACCUSED ON INACTIVE DUTY 
FOR OFFENSE COMMITTED WHILE ON 
ACTIVE DUTY 


Is it possible to try the accussed by court- 
martial for an offense committed on active duty 
after he has been placed on inactive duty? In 
the decided cases, the only exception to the rule 
that jurisdiction to try the accused must attach 
prior to release to inactive duty is where the 
crime comes within the ambit of Article 3(a) of 
the Code: 

Subject to section 843 of this title (article 43), 

no person charged with having committed, while in a 

status in which he was subject to this chapter, an 

offense against this chapter, punishable by confine- 
ment for five years or more and for which the person 
cannot be tried in the courts of the United States 
or of a state, a Territory, or the District of Columbia, 
may be relieved from amenability to trial by court- 
martial by reason of the termination of that status.” 


Might this be used to try a reservist who had 
been placed on inactive duty? Ina case involv- 
ing an Air Force reservist, the accused was 
charged with the murder of a woman in Weis- 
baden, Germany, on October 21, 1957, while on 
active duty. Shortly thereafter he returned to 


the United States and was placed on an inactive 
status on October 26. 

On March 21, 1958, he was arrested by the 
Pensacola Police for vagrancy and investigation 
of murder. On March 26, while in the Pensa- 
cola jail he executed an application for extended 
active duty with the Air Force, after being told 
that he would be confronted immediately with 
the court-martial upon recall. On the same day, 
the Air Force ordered his apprehension under 
Article 3(a). Hewas removed from the Pensa- 
cola jail to the stockade at Eglin Air Force 
Base. 

He then sought a writ of habeas corpus to be 
issued to the Base Commander. Without de- 
ciding whether the request for recall to active 
duty was entirely voluntary or not, the Federal 
District court ruled that he might be recalled to 
active duty for purposes of trial under Article 
3(a). It distinguished United States ex rel. 
Toth v. Quarles,?> which had held the statute 
unconstitutional as applied to one who had been 
honorably discharged. In the-Court of Mili- 
tary Appeals, Judge Latimer likewise ruled that 
the case was so distinguishable: 

No doubt the accused is one step removed from 
the man on active duty, but he has not become a full- 
fledged civilian and his military status is such that 
he is in fact part and parcel of the armed services. 
He was trained by the Air Force to be an airman, and 


Congress has said he must be available for immediate | 


recall to active duty during his obligated duty period. 
He is part of that body of men who is characterized 
as ready reserves, and he is subject to serve on active 
duty almost at the scratch of the Presidential pen.” 


At the same time, he made it clear that jurisdic- 
tion over the accused did not rest on Article 
2(3): 

That provision is intended to permit the services 
te exercise criminal jurisdiction over accused persons 
who commit offenses while they are on voluntary in- 
active duty training and their orders specifically 
make them subject to the Code.” 


Ferguson and Quinn, JJ., concurred with the 
result, since the accused was on active duty both 
at the time of the offense and at the time of 
trial. They questioned whether Article 3(a) 
could be used as a basis for jurisdiction to try 
a reservist on inactive duty.”® 

(Continued on page 17) 





22. 152 F. Supp. at 345. 

23. United States v. Wheeler, 10 U.S.C.M.A. 646, 28 C.M.R. 212(1959) ; 
United States v. Gallagher, 7 U.S.C.M.A. 506, 22 C.M.R. 296 
(1957). 

24. 10 U.S.C. § 803(a). This statute was added at the time of enact- 
ment of the U.C.M.J. to overrule U.S. ex rel. Hirschberg v. Cooke, 
336 U.S. 210 (1949), which held that an honorable discharge 
caused the Navy to lose jurisdiction over the d for off 
committed prior to such discharge. 
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25. 350 U.S. 11 (1955). 

26. United States v. Wheeler, 10 U.S.C.M.A. 646, 655, 28 C.M.R. 212 
(1959). 

27. Id. at 652. 

28. “I express no opinion as to the continuation of court-martial juris- 
diction under Article 3(a) of the Code over individuals relieved 
from active duty and transferred to a reserve component for com- 
pletion of a military service obligation under the Universal Mili- 
tary Training Act.” (Quinn, J. at 658). 
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OPPORTUNITIES FOR TRAINING IN THE 
JUDGE ADVOCATE GENERAL'S OFFICE 


CAPT HENRY A. DIETZ, USNR-R* 


ing into the mind of the Reserve Officer- 

Lawyer that fabulous city in which our 
seat of Government lies—a place where those 
who have never been have an undying desire to 
go. It brings up the thoughts of beautiful build- 
ings, lovely memorials, the President, Congress, 
the many bureaus, offices, and authorities that 
direct our National Government. In the Spring, 
one thinks of the cherry blossoms. In the Sum- 
mer, Fall and Winter, different pictures are 
raised in the minds of those who think of Wash- 
ington. It is there that the Office of the Judge 
Advocate General of the Navy is located in the 
Pentagon Building, that fabulous mammoth 
structure where anyone, other than those who 
have been there a long time, will soon find him- 
self lost in the labyrinth of corridors, offices, 
staircases, escalators, to say nothing of the 
basement. 

To have the opportunity of taking training 
duty in Washington should be of the utmost im- 
portance in the mind of the Naval Reserve Of- 
ficer-Lawyer. Here he will find the Judge Ad- 
vocate General, a Rear Admiral who has com- 
mand of all of the functions of this office, and 
his Deputy and Assistant Judge Advocate Gen- 
eral (also a Rear Admiral), who serves as his 
Executive Officer. The opportunity to meet and 
chat with these top lawyers of the Navy is but 
the beginning of an experience that will remain 
etched in the mind of the Reserve Officer as 
being one of the most outstanding events that 
he has ever experienced. No Reserve Officer 
can be completely cognizant of the philosophies, 
the needs, the requirements of a well-rounded 
Reserve Officer without having been to Wash- 
ington at least once during his commissioned 
service. The philosophies of the Navy Lawyer 
ethically are no different than those of the civil- 
ian lawyer. In the giving of legal advice, 


*Captain Henry A. Dietz, USNR-R, is a Professor of Law at the Uni- 
versity of Santa Clara, College of Law, Santa Clara, California. 
He holds the B.S. degree from the University of Oregon and the 
LL.B. degree from the University of California, Hastings College 
of Law. He is a member of the California Bar and is admitted to 
practice before the Supreme Court of the United States. He holds 
membership in the California and American Bar Associations. Cap- 
tain Dietz was formerly Assistant Attorney General, State of Cali- 
fornia, and County Counsel of San Diego County, California. In 
1959 he received the Order of Coif (Honorary). 
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whether it be to a client in a court-martial or 
to his superior or some bureau or commanding 
officer of the Navy, it is to give the most honest 
and sincere advice that he can, after competent 
and thorough legal research. However, irres- 
pective of the fact that the same philosophies 
prevail (those of being the Advocate, those of 
being the Counselor) , perhaps the greatest thing 
that one will remember from training duty in 
the JAG Office in Washington, is that the Navy 
is struggling with problems which are not within 
the scope, the knowledge or, I venture to say, the 
imagination of the civilian lawyer. In the case 
of the civilian lawyer, he is dea'ing with a client 
with a cause to whom he gives his best advice; 
his client being an individual who is free to 
choose his own counsel, free to move from place 
to place unless in custody and free to do as he 
sees fit with or without the advice of counsel. 
In the case of the Naval Lawyer, he is faced with 
the overall concept of a military organization 
that has not only tremendous organizational 
problems, fantastic numbers of men and officers, 
but a philosophy which requires that the de- 
fense of the Nation comes first! The military 
organization for which he is attorney has as its 
prime purpose the defense of the nation and the 
keeping of the Peace. Not only that, his clients 
are officers and men of the U.S. Navy who are 
not free agents in the sense of being allowed to 
quit, resign or retire at their own whim. It is 
therefore patent that the military attorney, of 
necessity, is dealing with a different type of 
client than is the civilian attorney. This differ- 
entiation can never be completely understood 
without having had either long service in the 
Navy or proper training with naval organization 
and naval officers who are able to explain and 
inculcate into the mind of the naval officer the 
needs and requirements of the Navy in order that 
it may remain strong and carry out its duties to 
maintain the peace and, if necessary, to fight 
a war. 

Returning to the Judge Advocate General of 
the Navy, one must first realize that the Navy 
is a tremendous organization and as such it is 
necessary to delegate and designate the authori- 
ties and duties of the various officers assigned 
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to legal duties. The Judge Advocate General 
of the Navy, of course, has the sole responsibili- 
ty for the administration of the Office of the 
Judge Advocate General and is directly respon- 
sible to the Secretary of the Navy; among his 
other duties, he has direction over the Legal 
Specialist in the Naval Reserve. The Deputy 
and Assistant Judge Advocate General acts as 
the Executive Officer for the Judge Advocate 
General and in his absence acts in his stead. 
Directly under these officers are the Assistant 
Judge Advocate General for Personnel, Reserve 
& Planning, the Assistant Judge Advocate Gen- 
eral for International & Administrative Law 
and an Assistant for Administration and Assist- 
ant Judge Advocate General for Military Jus- 
tice. To state in detail all of the functions of 
these assistants would be too time consuming 
for this article, but even a look at the titles of 
some of the branches of the International Law 
Division (The America’s Branch, the Pacific 
Asiatic, SEATO Branch, Europe and Mideast 
NATO Branch, Space and Air Law Branch will 
perhaps serve to whet the appetite of the imagi- 
native and curious lawyer, enough to make him 
want to know more about the services which 
the JAG gives to the Navy in the Navy’s over- 
all world problem. The Administrative Law 
Division has the Civil Employees Affairs 
Branch giving advice to the Navy as a whole 
on its manifold problems involving civilian per- 
sonnel; the Admiralty Division with its claims, 
litigation, and nuclear propulsion branches; 
Litigation and Claims Division with its Torts & 
Frauds Litigating Branch, Torts & Personnel 
Claims Branch, Foreign and Miscellaneous 
Claims Branch, struggling with the tremendous 
problems of the Tort Claims Act and one of the 
new concerns of the Navy with sonic boom 
problems. Look further and you will find the 
Personnel Reserve and Planning under an 
Assistant Judge Advocate General with its 
Military Personnel Division, Plans & Policy 
Division, Naval Reserve Division and Legal As- 
sistance Division. Each Division has a Director 
in charge. The Assistant Judge Advocate Gen- 
eral of the Military Justice Division has the al- 
most fantastic task of concerning himself with 
military justice, boards of review, appellate de- 
fense division, investigations division and the 
editorial and research division. The Assistant 
for Administration is concerned with the finan- 
cial management and other administrative 
areas. It was in recent years that the Judge 
Advocate General found himself so highly con- 
centrated in Washington that for the purposes 
of efficiency in administration he set up on the 
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West Coast, the Judge Advocate General’s Of- 
fice, West Coast. Here we have a number of 
functions assigned to the Director of that office, 
including admiralty claims, litigation, appellate 
defense, courts-martial records, boards of re- 
view. 

To the Naval Officer-Lawyer who is in train- 
ing in the JAG Office in Washington there is 
opened a door that can be opened no other way 
than by going to the Pentagon. It is the policy 
of the Judge Advocate General to determine 
what will be best for the officer on the basis of 
whether he has served in Washington before 
(and what his duties were at that time), or 
whether this is his first service; further, every 
assignment in JAG training is closely related to 
and a necessary part of the mobilization assign- 
ment to which the particular officer is desig- 
nated to go in case of need. Secondly, after 
indoctrination, the officer is given an opportu- 
nity for duty in a particular activity which may 
be of particular interest to him or in which he 
needs training. Thirdly, he is given the oppor- 
tunity to learn in the two week period the activ- 
ities of the division to which he is assigned as 
well as given an overall picture of the entire 
organization of the JAG Office. All Reserve 
Officers, no matter in what division they are 
assigned, attend arguments in the Court of 
Military Appeals and boards of review. They 
may also attend hearings before the Board for 
the Correction of Naval Records, the Clemency 
Board, the Discharge Review Board and the 
Physical Disability Review Board. The Re- 
serve lawyer in Washington also has the oppor- 
tunity to be admitted to practice before the 
Court of Military Appeals and the U.S. Supreme 
Court, when they are in session, assuming, of 
course, that he has taken upon himself the duty 
of making all arrangements for appropriate 
records required by the Supreme Court before 
one may be admitted. (This, of course, the 
Judge Advocate General cannot do for the offi- 
cer.) As usual in the attempt to concisely 
report on opportunities, an author always leaves 
out the item for which he is writing. Those 
who have had no experience with writing 
articles for law reviews or other legal journals 
will have the opportunity of seeing in process 
the preparation of the JAG Journal with which 
we are all familiar. 

True, this sounds like a major task which is 
almost impossible of accomplishment. How- 
ever, nothing succeeds like success and any 
officer who has served in Washington knows 
that this particular training program has 


(Continued on page 18) 
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SOME ASPECTS OF RETIREMENT RIGHTS AND 
BENEFITS OF RESERVES 


CAPT CARL F. PAUL, JR., USNR-R* 


HIS ARTICLE WILL consider the retire- 

ment of Reserve Personnel under Public 

Law 810, 80th Congress, enacted June 29, 
1948, as amended.’ 


A Reservist is eligible for retired pay under 
Chapter 67 if: 


(1) he is at least 60 years of age; 

(2) he has performed at least 20 years of qualifying 
service (satisfactory Federal service) ; 

(3) he has performed the last 8 years of qualifying 
service as a member of a Reserve Component; 

(4) he is not entitled, under any other provision of 
law, to retired pay from an armed force or re- 
tainer pay as a member of the Fleet Reserve, and 

(5) if he was a member of a Reserve Component of 
an armed force prior to 16 August 1945, he must 
have performed active duty or active duty for 
training after 5 April 1917 and before 12 Novem- 
ber 1918, or after 8 September 1940 and before 
1 January 1947, or he must have performed 
active duty other than for training after 26 June 
1950 and before 28 July 1953. 


For the purpose of determining eligibility for 
retired pay, an individual’s years of service are 
computed by adding: 


(1) his years of service before 1 July 1949 in 

(A) the armed forces; 

(B) the federally recognized National Guard before 
15 June 1933; 

(C) a federally recognized status in the National 
Guard before 15 June 1933; 

(D) the Naval Reserve Force; 

(E) the Naval Militia that conformed to the 
standards prescribed by the Secretary of the 
Navy; and 

(F) the National Naval Volunteers; and 

each one year period, after 30 June 1949, in which 

he has been credited with at least 50 retirement 

points on the following basis— 

(A) one point for each day of active duty or active 
duty for training; 

*Captain Carl F. Paul, USNR-R is Chief Trial Counsel of the 
National Aeronautics and Space Administration. He was gradu- 
ated Magna Cum Laude from the University of Rochester with the 
A.B. degree and holds the LL.B. degree from the Harvard Law 
School. Captain Paul served on active duty from 1941-1946 and 
from 1948-1958, in various legal assignments. He is a member 
of Phi Beta Kappa, and the Monroe County, New York State, Fed- 
eral and American Bar Associations. 

1. 10 USC § 1331 (1958) et seq. This article will not treat retirement 
of reserves after twenty years or more of active duty (including 
at least ten years of commissioned service), which is provided for 
in 10 USC 6323, nor will retirement of reserves for physical dis- 
ability be discussed. 
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(B) one point for each duly authorized drill attended 
in either a pay or nonpay status; 

(C) one point for each period of equivalent instruc- 
tion or appropriate duty performed as author- 
ized by the Commandant or the Chief of Naval 
Personnel; 

(D) point credits for completed authorized corres- 
pondence courses; 

(E) 15 gratuitous points credit for each anniversary 
year of membership in a Reserve Component, 
providing the person was in an active status 

, during the entire year (proration of points for 
a partial year is provided for under BuPers 
Regulations). 

Total retirement points credited as outlined 
in (2) (A) through (E) above may not exceed 
365 in a normal year or 366 in a leap year. 
Total retirement points credited as outlined in 
(2) (B) through (E) above may not exceed 60 
in any anniversary year. Retirement points 
earned during an anniversary year may not be 
added to those earned during any other anni- 
versary year for the purpose of gaining addi- 
tional qualifying service. 


(3) the following service may not be credited as quali- 
fying service: 

(A) Inactive Section, Officer’s Reserve Corps. 

(B) Inactive Section, Enlisted Reserve Corps. 

(C) Auxiliary Reserve. 

(D) Unassigned Reserve. 

(E) Inactive Status List (but is creditable for basic 
pay purposes). 

(F) Service, other than active service, after 30 
June 1949 while on the Honorary Retired List 
or in the Retired Reserve. This service, 
however, is creditable for basic pay purposes. 

(G) National Guard Reserve. 

(H) Regular and Reserve Corps of the United 
States Public Health Service. 

(I) Philippine Constabulary. 

(J) Service in the Fleet Reserve or the Fleet 
Marine Corps Reserve. 

(K) United States Coast and Geodetic Survey. 

(L) Service before 1 July 1938 as an inactive 
Reserve nurse of the Navy Nurse Corps 
established by the act of 18 May 1908, and 
inactive service as a Reserve Nurse of the Army 
Nurse Corps established by the act of 2 
February 1901. 
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(M) Service as a temporary member of the Coast 
Guard Reserve enrolled for duty pursuant to 
section 207 of the Coast Guard Auxiliary and 
Reserve Act of 1941. 

Service as a midshipman. (Note: service as 
a midshipman at the United States Naval 
Academy under an appointment made before 
4 March 1918 and service as a cadet at the 
United States Military Academy under an 
appointment made before 24 August 1912, 
although not creditable as qualifying service, 
is creditable as active service in determining 
the years for percentage purposes in computing 
retired pay). 

Constructive service authorized for basic pay 
purposes by the act of 30 April 1956 for officers 
of the medical corps and dental corps. 


The statute refers throughout to “years of 
service.” The Bureau of Naval Personnel 
Manual, in establishing criteria for determining 
what years of service means within contempla- 
tion of the statute, sets up the “anniversary 
date” and “anniversary year.” “Anniversary 
date” is defined as the date on which a year 
commences for point-credit purposes. The 
anniversary date for any person who was a 
member of a Reserve component on 1 July 1949, 
and who thereafter continues as a member of a 
Reserve Component without a break in such 
service, is 1 July. For any person who enters 
a Reserve status after 1 July 1949 and who 
thereafter continues as a member of a Reserve 
Component without a break in such service, 
the anniversary date is the date subsequent to 
1 July 1949 on which he accepts appointment 
as a warrant or commissioned officer, or first 
enlists, as the case may be, as a member of a 
Reserve Component. Once established, the 
anniversary date does not change unless the 
person has a break in his Reserve service, in 
which case a new anniversary date for point- 
credit purposes will be established, effective on 
the date of re-entry into a Reserve Component. 
Transfer to the Retired Reserve, to the Tem- 
porary Disability Retired List, or to the Inactive 
Status List does not constitute a break in Re- 
serve service insofar as the anniversary date 
is concerned, nor does a discharge from an en- 
listed Reserve status constitute a break in Re- 
serve service providing the member again 
enters a Reserve status either by enlistment or 
appointment to officer grade, not later than the 
day immediately following the effective date of 
such discharge. “Anniversary year” is any 
consecutive 365 days, or 366 days during leap 
year, beginning with the anniversary date. 

Reservists in receipt of retired pay pursuant 
to the statute are exempt from the Dual Employ- 
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ment Act? and the Dual Compensation Act.° 
10 USC 1336 provides as follows: 


No period of service included wholly or partly in 
determining a person’s right to, or the amount of, 
retired pay under this chapter may be excluded in 
determining his eligibility for any annuity, pension, 
or old age benefit, under any other law, on account 
of civilian employment by the U.S. or otherwise, or 
in determining the amount payable under that law, if 
that service is otherwise properly certified under it.‘ 


Section 1337 provides: 


No member of the armed forces may be ordered to 
active duty solely for the purpose of qualifying for 
retired pay under this chapter.® 


Social Security and Civil Service retirement 
pay benefits may be received concurrently with 
retirement pay. Neither pension nor disability 
compensation benefits from the Veterans Ad- 
ministration may be received concurrently with 
retired pay, although the retiree may waive his 
retired pay in whole or in_part in order to re- 
ceive a pension or disability compensation from 
the Veterans Administration. 


PROCEDURE FOR REQUESTING RETIREMENT 
WITH PAY 


A qualified reservist who desires transfer to 
the Retired List with pay should make applica- 
tion * to the Chief of Naval Personnel via the 
Commandant of the Naval District, and, if he is 
a member of a Reserve Unit, via the Command- 
ing Officer of his unit. The Chief of Naval 
Personnel then processes the application and 
forwards it to the Secretary of the Navy. The 
application should not be submitted earlier 
than 6 months nor less than 3 months in ad- 
vance of the desired retirement date. 

Under the provisions of the Uniform Retire- 
ment Date Act,’ retirement must be effected on 
the first day of a month. Therefore, in the 
normal case in which service qualifications have 
been met, an individual’s retirement will be ef- 
fected on the first day of the month following 
his 60th birthday, even in cases where an indi- 
vidual’s birthday falls on the first day of the 
month. 

COMPUTATION OF RETIRED PAY 


The following is a tabulation, based on the 
latest Pay Legislation (Public Law 85-422, ef- 
fective 6/1/58) showing the value in dollars 


2. 5 USC § 62 (1958) see also 35 Comp. Gen. 497 (1956). 

3. 5 USC § 59a (1958). See also Tanner v. United States, 129 Ct. Cl. 
792 (1954). 

4. Act of Aug. 10, 1956, C. 1041, 70A Stat. 104, 10 USC § 1336 (1958). 

5. Act of Aug. 10, 1956, C. 1041, 70A Stat. 104, 10 USC § 1337 (1958). 

6. DD Form 108, the application form currently in use, may be ob- 
tained at any Naval District or through local reserve units. 

7. 5 USC 47a (1958). 
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per month of each point credited under Chapter 
67, Title 10: 





Basic Basic 

Pay, Pay, 

Over Point Over Point 

Pay Grade 20 Worth 22 Worth 

CAPT (06) $860.00 .05971 $910.00 .06319 
CDR (05) 745.00 .05173 775.00 .05381 
LCDR (04) 630.00 .04874 
LT (03-E) 585.00 .03715 
LT (08) 525.00 .03645 
LTJG (02-E) 450.00 .03124 
LTJG (02) 380.00 .02638 
ENS (01-E) 400.00 .02779 
ENS (01) 314.00 .02180 
MCPO (E39) 4380.00 .02987 440.00 .03056 
Sr. CPO (E8) 370.00 .02569 380.00 .02638 
CPO (E7) 350.00 . .02430 
PO (1c) (E6) 290.00  .02013 
PO (2c) (E5) 240.00 .01666 
PO (8c) (E4) 190.00 .01319 


As an example of the computation of retired 
pay from a typical case, let’s assume that the 
individual entered the Naval Reserve on 15 
March 1942, reported for active duty on the 
same date, and served on active duty until 30 
September 1946. He remained in the Naval 
Reserve, took training duty in August of 1949 
for 15 days, and became a member of a Reserve 
Unit in September, 1949. He earned 25 points 
attending drills, 15 points for the training duty 
previously served, and 15 points for member- 
ship. 

On 1 September 1950, he returned to active 
duty, and was released therefrom on 15 April 
1954. He remained in the Naval Reserve, and 
again joined a Reserve Unit in September, 1954. 
He earned retirement points after this date as 
follows: 


1) For the year ending 30 June 1955: 
25 points for attending drills 
15 points for training duty, and 
15 points for membership. 
Total: 55 points 
2) For the year ending 30 June 1956: 
34 points for attending drills, 
15 points for training duty, and 
15 points for membership. 
Total: 64 points 
8) For the year ending 30 June 1957: 
20 points for attending drills, 
12 points for correspondence course, 
15 points for training duty, and 
15 points for membership. 
Total: 62 points 
For the year ending 30 June 1958: 
33 points for attending drills, 
16 points for correspondence courses, and 
15 points for membership, 
(64 points reduced to 60, since no active duty or 
active duty training was performed.) 


\ 
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5) For the year ending 30 June 1959: 

30 points for attending drills 

15 points for training duty, and 

15 points for membership. 

Total: 60 points 

6) Assume further that he earned 60 points for each 

of the next three years, the last ending 30 June 

1962. 

Total points earned are: 

Before 1 July 1949: 





Active Duty—15 March 1942—30 Points 
September 1946 =1661 
Reserve Service from 1 October 
1946—30 June 1949 [Total days 
of inactive duty—1004 divided 
by 365=2.7507. 2.7507 multi- 
plied by 50 (free points per 
year) ] =138 
Total points before 1 July 
1949 =1799 
After 1 July 1949: 
Active duty—1 September 1950—15 Points 
April 1954 =1323 
1 Sep 50—30 Jun 51 303* 
1 Jul 51—30 Jun 52 = 366 
1 Jul 52—30 Jun 53 39365 
1 Jul 583—15 Apr 54 289* 
1323 
Points for inactive duty (including 
active duty for training) =566 
Total points after 1 July 1949 =1889 
Total points credited =3688 


*Since total points for this year does not equal 365, 15 points (the 
gratuitous points), are included in the points for inactive duty. 


The total points 3688 are now divided by 360, 
to determine the individual’s total years for per- 
centage purposes only. The resulting figure, 
10.24 is multiplied by 214% to determine the 
reservist’s percentage of basic pay to which 
he will be entitled at age 60. This figure is 
25.6%. If the reservist is a commander with 
over 20 but less than 22 years creditable for pay 
purposes, he will be entitled to 25.6% of $745.00, 
or $190.72 per month. If a Lieutenant Com- 
mander, the figure is 25.6% of $630.00 or 
$161.28. 

In addition to retired pay, current regulations 
provide that the reservist may enjoy Commis- 
sary, Ships Store and PX privileges. He may 
also utilize MSTS travel facilities on a space 
available basis. Reservists retired under 
Chapter 67 with eight or more years active 
duty credit and their dependents are entitled 
to medical care subject to the availability of 
space and facilities, and the capabilities of the 
medical staff.® 
8. 10 USC §§ 1074(b), 1076(b) (1958). 
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RETIREMENT BENEFITS FOR RESERVISTS 
INJURED ON TRAINING DUTY 


LCDR PENROSE LUCAS ALBRIGHT, USNR-R* 


ONGRESS HAS PROVIDED that “no mem- 
C ber of the armed forces may be retired or 
separated for physical disability without a 
full and fair hearing if he demands it.”? A 
“member of the armed forces” covered by this 
provision includes all Navy and Marine Corps 
Reservists except midshipmen.? Thus, any 
such Reservist who is about to be severed from 
the active Reserve because of physical disability 
is insured a hearing on the subject if he so 
desires. However, as should be expected, con- 
ditions causing disability in most Reservists not 
on active duty have no relation to drill or train- 
ing duty and the only contested issue for deci- 
sion in the required hearing in such cases is 
whether the individual concerned is physically 
fit or unfit for retention in the Reserve. Never- 
theless, whether this is the case or not, the 
opportunity for a hearing is an important right 
of real value and any Reservist whose physical 
fitness is called into question should never hesi- 
tate to demand a hearing if he feels that he is, 
in fact, physically fit and wants to continue in 
an active status in his Reserve component. 

The hearing is conducted before a three-offi- 
cer board known as a Physical Evaluation Board 
which includes a medical and two non-medical 
officers. To the knowledge of the writer, these 
boards have, in practice, generally proved to be 
independent and fair-minded. No apprehen- 
sion should exist on the part of the Reservist 
concerned that he will be treated in other than 
a most considerate and courteous manner. 

The first or threshold consideration of the 
Board is whether the party before it is physi- 
cally fit or qualified to perform the duties of his 
office, grade, rank or rating. On this issue, com- 
petence, motivation, and usefulness are qualities 
which may be and are properly considered by 
the board. Undoubtedly, these are determina- 
tive in many cases. But they must always be 


*Lieutenant Commander Penrose Lucas Albright holds a B.S. 
degree from the United States Merchant Marine Academy, the 
B.A. degree from Southwestern College and the LL.B. degree from 
George Washington University. Mr. Albright is a member of the 
District of Columbia and Kansas bars. He has served on active 
duty in the Navy for seven years and was in the Promotions and 
Retirements Branch of the Office of the Judge Advocate General 
from 1951 to 1956. 

1. 10 U.S.C.A, 1214 (1958). 
2. 10 U.S.C.A. 101(4), 1217 (1958). 
3. JAG SYNOP No. 100, 23 July 1954. 
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realistically balanced against the basic require- 
ment that the reserve components should be 
composed only of physically qualified individu- 
als who may reasonably be expected to be avail- 
able for active duty in time of war or national 
emergency and at such other times as the na- 
tional security may require. On the other hand, 
the minimum physical standard for retention in 
the reserve components should not be considered 
as more rigid than comparable standards of fit- 
ness for members of the naval service on active 
duty and due consideration is to be given to the 
duty assignments which might reasonably be 
expected in view of the party’s grade and spe- 
ciality should he be ordered to active duty.* The 
fact that disability, even relatively serious per- 
manent disability, may exist does not necessari- 
ly prevent finding the individual afflicted fit for 
duty. For example, it is not at all uncommon 
for individuals to be considered fit who have 
such conditions as the loss of eyesight in one 
eye or who have had a mild heart attack. 

Where the Reservist’s disability is due to an 
injury which was incurred in connection with 
drill or training duty, then a finding of physical 
unfitness becomes a condition precedent to de- 
terminations which may lead to his separation 
or retirement with pay. As will be spelled out 
in more detail hereinafter, the law thus provides 
benefits for a Reservist who is injured as the 
result of drill or training duty somewhat simi- 
lar to workmen’s compensation for injuries in- 
curred in civilian pursuits.* Where the Reserv- 
ist is retired for physical disability with pay, he 
becomes eligible for the same fringe benefits as 
Regulars so retired which may include certain 
PX and commissary privileges and dependent’s 
medical care. Moreover, irrespective of 
whether the Reservist is or is not actually ren- 
dered unfit for duty by reason of injuries in- 
cured in connection with drill or training duty, 
he may be eligible for disability compensation 
from the Veterans Administration.” 

4. JAG SYNOP No. 107, 20 April 1958. 

5. See 10 U.S.C.A. 1204-1206. Until repealed by Public Law 85-861, 
Sept. 2, 1958 (72 Stat. 1437, 1507, 1571), workmen’s compensation 
provisions for civil service employees applied to Navy and Marine 
Corps Reservists injured in performing inactive-duty training in 
time of peace. See 70A Stat. 383 for the prior provisions. 


6. 10 U.S.C.A. 1215 (1958). 
7. 38 U.S.C.A. 106 (1958). 
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To qualify the physically unfit Reservist for 
retirement or separation benefits, the disability 
must be caused by an injury which was incurred 
as “the proximate result of performing active 
duty or inactive-duty training.” *® In addition, 
it cannot be the result of misconduct or incurred 
during a period of unauthorized absence.® 
These, together with the obvious requirement 
that the disability either is or may be of per- 
manent nature and its percentage evaluation, 
constitute the statutory criteria for benefits. 

The question of what constitutes an “injury” 
has not appeared too troublesome of interpreta- 
tion. There must be some traumatic or exter- 
nal force causing injury. It can be as little 
force as the injection of a hypodermic needle. 
The fact that a disease may be the immediate 
cause of the disability is immaterial if the proxi- 
mate causation is an injury. However, if it is 
found as a matter of fact that willful neglect 
to seek medical treatment for the injury was 
sufficient intervening cause so as to break the 
causal chain between the injury and the end 
disability, the portion of the disability attrib- 
utable to such cause cannot legally be the basis 
for a grant of benefits under the act.?° 

What constitutes the proximate result of per- 
forming duty can be a knotty problem. Counsel 
facing the problem will do well to study the leg- 
islative history of the provision in the act with 
care for it is clear that the legislators had some- 
thing more liberal than workmen’s compensa- 
tion in mind and did not exclude disability 
incurred in leave or liberty status.* An inter- 
8. “Active duty” includes “full-time training duty” and “annual 

training duty”, and “inactive-duty training” includes prescribed 

drills. 10 U.S.C.A. 101(22), (31), and 37 U.S.C.A. 301 (1958). 
9. 10 U.S.C.A. 1207 (1958). 

10. JAG SYNOP 503, 12 Jan. 1954. 

11. Original language of H.R. 5007, 81st Congress, contained the pro- 
vision “that such disability was the direct performance of active 
duty, . . .”” (emphasis supplied). In such form, this was thought 
to cover the following, among other, examples: “Breaking a leg 
in the Pentagon” while the party is over there visiting a friend.” 
(Hearings before a Subcommittee of the Armed Services, House 
of Representatives, 8ist Congress, on H.R. 2553, p. 2186); a Re- 
servist proceeding under authorized travel (Id. at 2012); and 
injuries incurred in an automobile accident where a company team 
was on the way to a nearby location to play in an informally 
arranged game with another company team (Hearings before the 
Committee on Armed Services, United States Senate, 81st Con- 
gress on H.R. 5007, pp. 306-307). It was not, however, con- 
sidered to include travel to and from drills (House Hearings on 
H.R. 2553, supra, pp. 2010-2012). In the Senate Report No. 733, 
81st Congress (U.S. Cong. Ser. 1949, pp. 2102-2103), it was stated 
at page 363: “‘As the bill passed the House of Representatives it 
had the word ‘direct’ preceding the words ‘performance of active 
duty.” After an examination of all aspects of the problem, the 
committee liberalized the bill by deleting the word ‘direct.’ 
By this amendment, it is intended that an individual shall not be 
ruled ineligible for retirement pay simply because he might have 
been in a leave or liberty status or temporarily absent from his 


immediate job. This position on the part of the committee repre- 
sents a compromise between the very stringent regulations issued 
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esting precedent concerns a party who, while on 
two weeks’ training duty, was injured taking 
a quick dip in the ocean to refresh himself im- 
mediately after extended hours of duty. Under 
the circumstances, it was held that the party 
was injured as the “proximate result” of the 
performance of active duty. It was considered 
self-evident that the statutory language “such 
disability was the proximate result of the per- 
formance of active duty” * requires a certain 
causal relationship between the incurrence of 
the injury and the performance of active duty. 
However, it was pointed out that study of the 
legislative history precludes a strict interpre- 
tation that only disabilities arising from the 
hazards of the job are covered. Thus, the view 
was taken that coverage was intended to be at 
least as comprehensive as that found in the 
more liberal workmen’s compensation legisla- 
tion for analogous factual situations and that 
questions of doubt should be resolved in favor 
of the serviceman." 

An important further determination by the 
Physical Evaluation Board is the assignment of 
a rating for the disability. The law requires 
the “standard schedule of rating disabilities in 
current use by the Veterans Administration at 
the time of the determination” be used for this 
purpose. The rating determines whether the 
individual will be separated or retired and, if 
retired, the amount of retired pay. If the 
rating is 30% or more, then the Reservist, pro- 
viding that he otherwise qualifies, is either 
temporarily or permanently retired with dis- 
ability retirement pay which equals his per- 
centage of disability (or years of service by 
Reserve points to the nearest whole number 
times 214, if greater) times his basic pay up 
to a maximum of 75%, and, for temporary re- 
tirement, with a minimum of 50%. If the dis- 
ability is less than 30%, the Reservist, provided 
that he otherwise qualifies, is separated with 
severance pay equal to his years of service to 


by the Veterans Administration to implement certain features of 
the Economy Act relating to the Emergency (fficers Retired List 
of World War I, and the so-valled line-of-duty concept which pres- 
ently governs physical disability retirement cases.” 

In Adams v. United States, 118 F. Supp. 381, 127 C. Cls. 471 
(1954), the Court held that an officer injured in an automobile 
accident while traveling under orders for a physical examination 
was covered by Section 402(c) of the Career Compensation Act 
of 1949. See also JAGA 1956/7466, 31 October 1956, 7 Dig. Ops. 
Res. F. § 61.7. 

Although Reservists are not considered covered for travel to and 
from inactive duty training (38 Comp. Gen. 843), they are covered 
for Veterans Administration benefits for injuries incurred while 
proceeding directly to or returning directly from active duty for 
training or inactive duty training (38 USC 106(d)). 

12. From Section 402(c) of the Career Compensation Act of 1949, 63 
Stat. 817, subsequently codified 10 U.S.C.A. 1204-1206 (1958). 
13. SYNOP 501, 17 November 1955; JAG N 1955/316, 17 Nov. 1955, 

6 DigOps Res. F. § 6.15. 
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the nearest whole number based on Reserve 
points times two months’ basic pay up to a 
maximum of two years’ basic pay. However, 
it is important to note that any severance pay 
so received will be a debit against any com- 
pensation to which the serviceman may be en- 
titled from the Veterans Administration for the 
same disability.* The serviceman should 
therefore immediately apply for Veterans Ad- 
ministration compensation to start the recoupe- 
ment running as soon as possible. 

Applying the Veterans Administration Sched- 
ule for Rating Disabilities is not always cut 
and dried. Much controversy exists and many 
opinions have been written on its application. 
However, since this aspect of disability evalua- 
tion could be the subject of one or more treatises 
in itself, as a caveat it is observed that he who 
would apply the Schedule should have a com- 
prehensive knowledge of the rating policies and 
explanations set forth in the Schedule and any 
written interpretations thereof. As a simple 
example, an individual who loses his index 
finger as a result of performing training duty 
and who had previously lost his little finger 
for reasons unconnected with duty is not merely 
rated for the service-connected loss of the index 
finger (20%, VA Code 5153), but rather for 
the loss of both the index and little finger and 
then the rating for the loss of the little finger 
is deducted (40% —10%, or 30%, VA Codes 
5148 and 5156). With the major hand, this 
makes a difference between separation and 
retirement. 

Where the Reservist with 30% or more dis- 
ability may subsequently become fit for duty 
or his disability may change, concomitantly 
changing his ultimate entitlement to retired pay, 
he is placed upon the temporary disability re- 
tirement list rather than permanently retired. 
While on such list, he must be re-examined at 
least every 18 months and must be removed from 
the list by being found fit for duty, separated, 
or permanently retired, within five years—the 
action to be taken depending, of course, upon 
how his disability progresses. However, as long 
as he remains on the temporary disability re- 
tired list and does not miss any scheduled re- 
examinations, his pay remains at the same level 
irrespective of interim ups and downs in the 
severity of his disabiltiy. 

There are a number of Physical Evaluation 
Boards scattered over the United States in vari- 
ous Naval Districts and Commands. However, 
since they were set up primarily for active-duty 
personnel, the Reservist—particularly in the 
14. 10 U.S.C.A. 1212(c) (1958). 
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middle west, the middle Gulf and Southwest 
states, and Hawaii and Alaska—may not find 
the nearest board too conveniently located. 

After a case has been heard, verbatim pro- 
ceedings are prepared which, together with the 
board’s findings and any rebuttal which may 
have been submitted, is forwarded to a Physical 
Review Council in Washington, D.C. Should 
the Physical Review Council recommend any 
action which is at odds with that recommended 
by the Physical Evaluation Board and which 
would be to the substantial detriment of the 
Reservist under consideration, he is given an 
opportunity to have the case considered by the 
Naval Physical Disability Review Board. The 
latter board studies the case and makes its own 
recommendations. If desired and seasonably 
requested, an appearance and further hearing 
before this board can usually be arranged. 

Eventually, all cases wind up in the Office of 
the Judge Advocate General of the Navy. The 
Secretary of the Navy has delegated to the Judge 
Advocate General the authority to take final 
action on all cases except those in which major- 
ities of the Physical Review Council and the 
Naval Physical Disability Review Board are in 
disagreement. All of the records are thoroughly 
reviewed in the Office of the Judge Advocate 
General, and, in conformity with delegated au- 
thority, are approved if considered legally cor- 
rect and sustained by sufficient convincing evi- 
dence adduced at the hearing. However, tradi- 
tionally, the civilian Secretaries of the Navy 
Department have kept a close finger on the dis- 
ability retirement processes, and, together with 
cases wherein the higher board and council dis- 
agree, particularly controversial cases may be 
briefed and forwarded to the cognizant Secre- 
tary for his personal decision. j 

The rights of the Reservist to be heard and to 
be compensated for injuries incurred in drill or 
training duty should never be considered as 
gratuitous handouts. They were intended to be 
and are common sense specifications designed to 
weed out the unfit, retain the fit, and compen- 
sate those injured while serving. However, the 
Reservist and those dependent upon him can 
take considerable comfort from the liberal in- 
terpretation of the law thus far applied in the 
Naval Service. 


OPPORTUNITY TO SERVE 





(Continued from page 4) 
can serve our community by setting an example 
by our daily lives. Who has not been asked by 
his neighbor to tell of life in the Naval Reserve? 
What was our answer? What sort of example 
are we setting? 
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The Post Office poster picturing a recruiting 
officer with his pointed finger—is he the one who 
can answer our neighbor’s questions? The 
chances are that we can do a more effective job 
in our community. We know that today’s Re- 
serves are highly trained with wonderful and 
almost unlimited fields for further education 
for the young man. Many feel each young man 
owes to his country the duty of some active duty 
coupled with reserve activity. As a Naval Re- 
serve officer, we can aid our community in help- 
ing our neighbor’s son make an informed and 
wise choice of his obligated service. 

There is a need for more Naval Reserve Law 
Companies. With the increasing interest in 


the Administration of Military Justice and In- 
ternational Law, this affords many legally 
trained Reserve officers (1) the opportunity to 
continue to actively serve the Navy and his com- 
munity and (2) to keep himself and his com- 
munity abreast of current developments in the 
areas of military laws and the Navy in general. 
With the theme “Readiness for Freedom” con- 
stantly in view, our Law Companies offer the 
opportunity to the Reserve officer to be ready 
should the call to arms be sounded. 

As each of us serves voluntarily, willingly, 
with pride, dignity and honor—both our com- 
munity and the Naval Reserve—the opportu- 
nities to serve are unlimited. We have only to 
look about us. 





COURT-MARTIAL JURISDICTION 
(Continued from page 8) 

The number of situations where Article 3 (a) 
could apply to reservists on inactive duty are, of 
course, limited. Active duty for training and 
inactive duty training are usually performed in 
areas subject to the jurisdiction of an American 
civilian court. There have been instances 
where reservists have performed active duty 
for training in another country; and non-pay 
units exist in overseas areas where a substantial 
number of American civilians may be living. If 
a reservist commits an offense at sea or in a 
foreign liberty port during a period of active 
duty for training, the Navy might wish to apply 
Article 3(a) to try him when on inactive duty. 
But it would be wiser to retain the accused on 
active duty until court-martial jurisdiction had 
attached. 

Apart from Article 3 (a), no attempt has been 
made to try a reservist not on active duty for an 
offense committed on active duty. Article 2(5) 
subjects “retired members of a reserve com- 
ponent who are receiving hospitalization from 
an armed force” and Article 2(6) subjects 
“members of the Fleet Reserve and Fleet Ma- 
rine Corps Reserve” to the Code. Despite the 
broad sweep of this language, it is doubtful 
‘whether this could be used as a basis for trying 
one not on active duty for an offense committed 
on active duty.” 

In U.S. ex rel. Boscola v. Bledsoe, where the 
court found that the Navy had no power to re- 


“I completely disassociate myself from the conclusion ... 
that ... Article 3(a) may be constitutionally utilized as the 
basis for the exercise of jurisdiction over a member of the reserve 
forces not on active duty for an offense committed on active 
duty.” (Ferguson, J. at 659). 

29. United States v. MacDonald, 265 Fed. 695 (E.D.N.Y. 1920) (in- 
active reservist cannot be tried by court-martial after release from 
active duty for offense committed while on active duty); United 





\ 


call the reservist to active duty solely for pur- 
poses of trial, the government urged alterna- 
tively that there would be jurisdiction over the 
accused by virtue of Article 2(4), which sub- 
jects “retired members of a regular component 
of the armed forces who are entitled to pay” to 
court-martial jurisdiction. The court replied: 


. . . the issues involved in petitioners’ second broad 
contention [that they were entitled to have habeas 
corpus issue since the Navy had no jurisdiction under 
Article 2(4)] are not reached. The respondents hav- 
ing taken the position . . . that petitioners are law- 
fully on active duty and are restrained of their 
liberty in no other way, it must be assumed that 
if petitioners’ recall to active duty was unlawful 
respondents will impose no further restraint upon 
them in connection with any court-martial proceed- 
ings now instituted and pending against them as dis- 
closed by the record before the court.” 


D. TRYING THE ACCUSED WHILE ON ACTIVE 
DUTY 


As a practical matter, it is difficult to see how 
Article 2(3) could be used to give the Navy jur- 
isdiction to try the accused. The one-night-a- 
week or one-weekend-a-month simply does not 
provide sufficient time to carry out a trial by 
court-martial. 

The Navy might establish that it has jurisdic- 
tion over the accused by virtue of Article 2(3) 
as of the time of the offense, and use Article 
2(1) as a method of obtaining jurisdiction to 
try the accused. The Navy would have to be 
careful to call the accused to active duty for a 
lawful purpose, and not solely for purposes of 
trial by court-martial. No case has yet arisen 
involving an offense committed on inactive duty 
training. 

States v. Warden or Keefer of Naval Prison, 265 Fed. 787 (E.D. 


N.Y. 1919) (semble). 
30. 152 F. Supp. at 346-347. 
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The language of Article 2(3) should be com- 
pared with the language of Article 2(4) pro- 
viding for jurisdiction over the retired regular. 
The latter is limited only by the requirement 
that the retired regular be entitled to pay. In 
one case, it has been held that such a person may 
be tried while in this status for an offense com- 
mitted in this status. The accused committed 
the alleged offenses after being placed on the 
retired list. Charges were preferred against 
him, and he appeared at a General Court-Martial 
convened by the Commandant, Eleventh Naval 
District, at San Diego, California. The court 
found him guilty, and sentenced him to dis- 
missal from the service and forfeiture of all 
pay and allowances. A Board of Review 
affirmed the sentence, and the record was trans- 
mitted to the United States Court of Military 
Appeals for further review. 

While the case was before the Court of Mili- 
tary Appeals, the accused sought a writ of pro- 
hibition and mandatory and prohibitive injunc- 
tive relief against the Commandant. The 
Federal District Court ruled that he was not 
entitled to relief since he had not yet exhausted 
his military appellate remedies; and that if his 
complaint were treated as a petition for writ 
of habeas corpus, the writ would not issue since 
he was neither under any form of custody or 
personal restraint, nor was he liable to be.™ 

Thereafter, the Court of Military Appeals 
handed down its decision on the merits. The 
court pointed out that Article 2(1) of the Code 
makes all persons on active duty, subject to the 
Code. “It necessarily follows from this that 
if Article 2(4) [subjecting retired regulars to 
court-martial jurisdiction] requires the individ- 
ual be recalled as a condition precedent to its 
effectiveness, its provisions are entirely unnec- 
essary and could never be operative. 

The court then ruled that a retired regular 
entitled to receive pay was a part of the “land 
and naval forces” within the meaning of the 
Fifth Amendment to the Constitution, and that 
Article 2(4) was constitutional as applied to the 
accused. 

The principle that one need not be on active 
duty for court-martial jurisdiction to attach 
might be applied to reservists on inactive duty, 
but for an important difference in the language 
of the Code. Article 2(4) states that retired 
regulars entitled to pay are subject to the Code, 
without qualification. But Article 2(3) sub- 
jects reservists to the jurisdiction of the Code 
only when engaged in inactive duty training. 
If a reservist commits an offense while so en- 
31. Hooper v. Hartman, 163 F. Supp. 437 (S.D. Calif. 1958). 
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gaged, when may he be tried? The Navy is 
faced with the choice of calling him to active 
duty for the express purpose of trying him, or 
confining his trial to those periods when he is 
actually on inactive duty training. The latter 
procedure seems highly impractical, and the 
former has only limited application. 


III. CONCLUSION 


The Navy’s problems with respect to jurisdic- 
tion over reservists have been yet to be resolved. 
With regard to active duty for training, the 
problem is not so difficult, provided the offense 
is discovered before such duty terminates, and 
the accused is kept on active duty long enough 
for court-martial jurisdiction to attach. A 
much greater problem is presented by inactive 
duty training. While the Navy may have 
jurisdiction as of the time of the offense, the 
jurisdiction granted by Article 2(3) is wholly 
inadequate to try the accused. In a few in- 
stances, Article 3 (a), as yet not unconstitutional 
insofar as it involves a reservist on inactive 
duty, might be invoked. Otherwise, the Navy 
must choose between leaving the accused to the 
civilian courts, or establishing a lawful basis 
for calling him to active duty. 


OPPORTUNITIES FOR TRAINING 


, (Continued from page 10) 
been streamlined, and carefully thought out in 


detail for the accomplishment of the most good 
for the Navy and the Reserve Officer in this 
short period of time. 

Not all officers have the opportunity of train- 
ing in Washington. Their private practice, 
family obligations and the other needs of their 
personal lives are restrictive in that respect. 
An article on the opportunities for training in 
the JAG Office would be amiss if it did not take 
into consideration the opportunities for train- 
ing outside of Washington. Correspondence 
Courses give us in the Reserve a real oppor- 
tunity for definitive study in military law, in 
Naval practice and procedure and courses on 
every conceivable Naval subject (these are not 
restricted to military law or to those specific 
subject matters which directly concern the legal 
reservist). Along with that the individual, 
with his Reserve Company, deals at each meet- 
ing with materials designed to better fit him for 
his mobilization assignment. But perhaps the 
most enlightening aspect of being a Reserve 
Officer is the opportunity to take active duty 
(with pay if money is available, without pay 
if it is not available) and thereby have the 
opportunity of meeting with, becoming friendly 

(Continued on page 20) 
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A LEGAL CHECKUP 


FOR THOSE ENTERING ACTIVE NAVAL SERVICE 
LEGAL ASSISTANCE NOTE 








This article was printed in the December 1961 issue of the JAG 
Journal. However, due to the present world situation, and the pos- 
sibility some members of the reserve forces might be returned to active 
duty, it is considered advisable to once again bring the matters herein 
to the attention of the reservist. 


OUR MILITARY SERVICE may, of course, take 

you away from home. While you are away, questions 
may arise with regard to your real or personal property, 
insurance, bank accounts, and similar matters. It will 
ease your mind and that of the members of your family 
if you give consideration to these problems now and 
make the necessary arrangements for the proper man- 
agement of your affairs until you return. 

If you have a civilian attorney, seek his advice. If 
you don’t, you may want to talk over your problems 
with a military legal assistance officer. 

To assist you, each of the armed forces has a legal 
assistance program, administered with the cooperation 
of the American Bar Association and state and local 
bar associations throughout the country. Through this 
program, a military attorney may be made available 
to advise you. Contact the nearest military installa- 
tion and ask for the Legal Assistance Officer. 

The following general check list has been prepared, 
based upon the experience of others who have entered 
the armed forces, and upon Federal and State Laws. 
While no such list could be tailored to the needs of each 
individual, we have attempted to suggest the most im- 
portant matters which you should attend to at once. 

POWER OF ATTORNEY 

If you want someone to act for you while you are away 
(such as in the sale of your automobile, your home, or 
other assets), execute a power of attorney. (Be sure 
the instrument is carefully drawn, for unlimited powers 
have sometimes been abused.) Seek the advice of your 
civilian attorney or Legal Assistance Officer. 

WILL 

Have an attorney prepare or revise your will if you 
are over 18 or married. 

JOB SECURITY 

The law provides certain re-employment rights. While 
it is not legally necessary, in order to preserve those 
rights, to notify your employer that you are leaving 
your job to enter the armed forces, it will avoid mis- 
understandings if you will write a letter to your em- 
ployer containing a statement like this: “I am leaving 
my position to enter the Military or Naval service. It is 
my understanding that the law provides re-employment 
for persons who leave positions to enter the armed 
forces.” Make and retain a carbon copy of such letter. 
It is suggested that you not resign from your position, 
but ask that you be given military leave during the 
period of your service. Also check regarding your 
employer-employee-union status, re-instatement, etc. 

CHECKING AND SAVINGS ACCOUNTS 


Open a checking or savings account in a local bank 





Ms 


and consider making it a joint account with your wife, 
mother, or father. 
CREDIT RESOURCES 

Arrange for family to obtain credit or loans in emer- 

gencies. 
INCOME TAX 

Pay your Federal and State income tax to date if you 
can. If there is a tax liability outstanding and unpaid 
and if your ability to pay it is affected by your entering 
the service, advise the Director of Internal Revenue of 
your district and the proper State authorities and sub- 
mit a financial statement to them. Arrange to file in- 
come tax returns while you are away, for you are not 
excused from filing such returns and declarations of es- 
timated tax solely because you are in the service. 

MONEY OWING TO YOU 

Send statements and arrange for collections or for 

sale of accounts receivable. 
YOUR LIABILITIES 

Arrange for payment of outstanding bills and loans 
by reduced installments, if necessary. The Soldiers’ 
and Sailors’ Civil Relief Act gives you certain protec- 
tions against judgments entered while you are in the 
service. This often makes possible the suspension of 
payments on debts incurred before entering the service, 
beyond your ability to pay until after your discharge 
from the service. It does not cancel the debt. 

INSTALLMENT PAYMENTS 

On automobiles, appliances, furniture, etc., the Sol- 
diers’ and Sailors’ Civil Relief Act protects you against 
repossession by companies financing purchase, except 
through court proceedings under certain conditions, and 
hence you may be able to arrange to scale down monthly 
payments, if necessary. 

CIVILIAN LIFE INSURANCE 

Go over policies to be sure beneficiaries are correct. 
Arrange for premium payments. If you are experienc- 
ing difficulty in paying these premiums, consult the 
Veterans Administration to see if it will guarantee pay- 
ment under the Soldiers’ and Sailors’ Civil Relief Act. 

HOSPITALIZATION, SURGICAL, SICKNESS, 
DISABILITY INSURANCE 

Consider whether to continue or cancel policies. If 
you decide to cancel, request both a pro rata return of 
premium and right to resume when you return. If 
family is to be covered, arrange for reduced premium 
payments. 

FIRE INSURANCE AND PERSONAL PROPERTY INSURANCE 

Check policies for expiration date, proper coverage 
and address. Get rebate if you cancel. 

REAL ESTATE 

If you own your home, make arrangements for pay- 
ments of taxes, mortgage payments, insurance premi- 
ums, repairs, etc. As to other real estate you may own, 
arrange for same payments and also for rent collec- 
tions, lease obligations, termination or renewal, etc. 
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MORTGAGE AND LAND CONTRACTS 

Arrange with lender for deferment or reduction of 
principal payments, if necessary. The Soldiers’ and 
Sailors’ Civil Relief Act may protect you against fore- 
closure. 

LEASES 

Arrange to terminate leases on business or residence 
or to sublease. If you sublet, obtain your landlords 
permission first and be sure the sublease terminates 
upon your return. If you give proper notice, the 
Soldiers’ and Sailors’ Civil Relief Act saves you from 
further liability under leases. 


LIST OF ASSETS 
Prepare a complete inventory of everything you own 
and where it may be found. Place list in your safe 
deposit box or other safe place and pay for such box 
for an adequate period in advance. 


MARITAL HISTORY 

Prepare a complete statement of your marital history, 
including the names of former husband or wife, if any, 
the dates and places of any previous marriages and of 
any divorces, and the dates and places of the deaths 
of any former husband or wife. Place statement in your 
safe deposit box or other safe place. (This informa- 
tion may be essential to establish the rights of your 
dependents to certain benefits.) 


BONDS AND STOCKS 
As to bonds, interest and maturity dates should be 
checked and arrangements made for collection. As to 


stocks, arrangements should be made for the deposit of 


dividends and a limited power of attorney executed 
in case you wish to transfer the shares during your 
absence. 
AUTOMOBILE TITLE AND INSURANCE 

Be sure ownership and insurance records are avail. 
able and in name of the proper person. If your automo- 
bile will not be used for business purposes, you will prob- 
ably be entitled to a reduced premium. Limited Power 
of Attorney should be executed, if sale is contemplated. 


YOUR ADDRESS 
Leave with some friend, in addition to your wife, com- 
plete data as to yourself, where you are, how you may 
be reached, and keep that person informed of changes 
while you are away. It may be necessary for him to 
reach you in an emergency. 


CHANGE OF ADDRESS CARD 
File with post office. Have mail forwarded to you or 
some responsible person who will act for you. 


NOTIFY DRAFT BOARD 
If you are registered with Selective Service and you 
are called to active duty in reserves. 


NOTIFY CLUBS, ETC. 
Notify and arrange for suspension of dues, pro rata 
refund. 
SAFE DEPOSIT BOX 
Rent one for your important documents, etc. Con- 
sider authorizing some responsible person to have ac- 
cess during your absence. 
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ABSENTEE BALLOTS 
States vary as to the requirements to vote. Contact 
your County Registrar as to requirements and how to 
apply for absentee ballot. Your local Registrar of 
Voters will advise you as to the necessary procedures. 


CERTIFICATES 

Obtain three (3) certified copies of your marriage 
certificate and your children’s birth certificates, and 
take with you into the service one (1) certified copy 
of each of those certificates, for allotment purposes. 
Put the remaining certified copies in a safe place, readily 
accessible to your family, for their possible use in filing 
claims with the Veterans Administration and the Social 
Security Administration. If you have been married 
before, obtain and put in such safe place two (2) certi- 
fied copies of your divorce decree or your former wife’s 
death certificate. 


OPPORTUNITIES FOR TRAINING 
(Continued from page 18) 
with, and discussing with the fine dedicated 
legal specialist Naval officer his day-to-day 
problems. Training duty_is available in each 
of the Districts under the District Legal Officer. 
Not only that, training duty in the commands 
outside of those in the Districts is also available 
with those legal officers who are on the firing 
line in their day-to-day work with the fleet, com- 
mands at sea such as COMAIRPAC, COMSERV- 
PAC, COMCINCPAC FLEET, COMAIRLANT, 
COMSERVLANT, COMCINCLANT, COM- 
DESLANT. Here, rather than necessarily 
being restricted to office work, the Naval 
Reserve lawyer is actually able to participate 
in the ready programs of the Navy in such 
commands. Add to that the opportunities to 
take training duty in the various law seminars 
(with their program full of distinguished 
speakers on highly volatile and interesting sub- 
ject matter as well as the rapid review course 
on military law) the opportunities for training 
are of such broad scope that they almost tax 
the imagination. Opportunity was given to me 
for training at the Office of the Judge Advocate 
General, West Coast. Its administration of 
justice and its care for the most important ele- 
ments of review were such as to inspire me with 
a deep sense of confidence in the JAG Office. 
One could continue to discuss and delineate 
opportunities for JAG training over many 
pages but that is not the purpose of this article; 
it being merely to “whet” the interest and to 
“spark” the imagination as well as the curiosity 
of the Naval Reserve Legal Specialist. We of 
the Reserves are fortunate to have not only these 
opportunities to increase the scope of our think- 
ing, our breadth of view and our technical 
knowledge, but also to advance ourselves pro- 
fessionally in an inspiring and necessary organ- 
ization, our great Navy. 
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